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7KH *RYHUQPHQW IDLOV WR FLWH DQ\ DXWKRULW\ IRU WKLV DUWLFXODWLRQ RI

6DGROVN\¶V EXUGHQ� +RZHYHU� DW OHDVW RQH FLUFXLW KDV DUWLFXODWHG WKH
GHIHQGDQW¶V EXUGHQ LQ WKH ZD\ DVVHUWHG E\ WKH *RYHUQPHQW� 6HH 8QLWHG

6WDWHV Y� %HQVRQ� 1R� �������� ���� :/ ������� DW � ��WK &LU� 6HSW�
��� ����� �XQSXEOLVKHG SHU FXULDP��
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)RU DQ H[FHOOHQW GLVFXVVLRQ RI ZK\ DOORZLQJ GHSDUWXUHV EDVHG RQ

YROLWLRQDO LPSDLUPHQW IUXVWUDWHV &RQJUHVV¶V REMHFWLYH IRU WKH *XLGHOLQHV�
VHH &DUORV 0� 3HOD\R� ³*LYH 0H D %UHDN� , &RXOGQ¶W +HOS 0\VHOI �´"�
5HMHFWLQJ 9ROLWLRQDO ,PSDLUPHQW DV D %DVLV IRU 'HSDUWXUH XQGHU )HGHUDO
6HQWHQFLQJ *XLGHOLQHV 6HFWLRQ �.����� ��� 8� 3D� /� 5HY� ��� �-DQ�

����� �DUJXLQJ WKDW� ZKHQ SURSHUO\ DQDO\]HG� PRVW FDVHV LQYROYLQJ

YROLWLRQDO LPSDLUPHQW DFWXDOO\ LQYROYH D SHUIHFWO\ IXQFWLRQLQJ ZLOO DQG

YROXQWDU\ DFWLRQ� DQG WKDW DV ORQJ DV WKH GHIHQGDQW LV QRW LUUDWLRQDO�

XQPLWLJDWHG SXQLVKPHQW LV PRUDOO\ DSSURSULDWH��
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7KH 1RYHPEHU �� ���� HGLWLRQ RI WKH *XLGHOLQHV 0DQXDO ZDV XVHG

LQ WKLV FDVH�

:��,����������!�����!�*��� �&%��������������������$��
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7KH RQO\ FDVH VXSSRUWLQJ WKH *RYHUQPHQW¶V FDXVDWLRQ SRVLWLRQ LV D

GLVWULFW FRXUW IHGHUDO KDEHDV FDVH ZKLFK ZDV GHFLGHG SULRU WR WKH ����
$PHQGPHQW� 6HH 9HQH]LD Y� 8QLWHG 6WDWHV� ��� )� 6XSS� ���� ��� �'�1�-�
����� �³,W LV WUXH WKDW >WKH SHWLWLRQHU¶V@ JDPEOLQJ ORVVHV UHVXOWHG LQ ODUJH
GHEWV� DQG WKDW KLV LQGHEWHGQHVV SURYLGHG DGGLWLRQDO PRWLYDWLRQ WR
FRQWLQXH DQG H[SDQG KLV IUDXGXOHQW RSHUDWLRQV� $ PRUH FRPSHOOLQJ
PRWLYH WR GHIUDXG LV QRW WKH NLQG RI GLUHFW FDXVDWLRQ EHWZHHQ PHQWDO
FDSDFLW\ DQG FRPPLVVLRQ RI WKH RIIHQVH HQYLVLRQHG E\ � �.�����´��
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7KH *RYHUQPHQW GRHV QRW DUJXH WKDW 6DGROVN\¶V UHTXHVW IRU PRUH

WKDQ D RQH�OHYHO GRZQZDUG GHSDUWXUH YLRODWHV WKH 3$�
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6LQFH WKH ���� $PHQGPHQW� WKHUH KDYH EHHQ QR FLUFXLW FDVHV

DSSO\LQJ WKH QHZ GHILQLWLRQ RI DQ 650& WR D GHIHQGDQW ZLWK D JDPEOLQJ
GLVRUGHU WR VXSSRUW D GRZQZDUG GHSDUWXUH XQGHU � �.����� +RZHYHU� RQH
GLVWULFW FRXUW KDV GLVFXVVHG � �.���� LQ OLJKW RI0F%URRP¶V KROGLQJ WKDW
YROLWLRQDO LPSDLUPHQWV TXDOLILHG DV 650&V DQG QRWHG LQ GLFWD WKDW WKH
*XLGHOLQHV GLG QRW IRUHFORVH FRQVLGHUDWLRQ RI JDPEOLQJ DV JURXQGV IRU D
GRZQZDUG GHSDUWXUH� 6HH 8QLWHG 6WDWHV Y� ,DFRQHWWL� �� )� 6XSS� �G ����
������ Q�� �'� 0DVV� ������ 2Q WKH RWKHU KDQG� DQRWKHU GLVWULFW FRXUW
VXJJHVWHG WKDW WKH OLQN EHWZHHQ WKH FRPSXOVLRQ DQG WKH FULPH PXVW EH
GLUHFW� EXW XOWLPDWHO\ UXOHG WKDW WKH HYLGHQFH GLG QRW VXSSRUW WKH
GHIHQGDQW¶V ³K\SRWKHVL]HGSV\FKRORJLFDO VWDWH�´ 8QLWHG 6WDWHV Y�&DUXFFL�
�� )� 6XSS� �G ���� ��� �6�'�1�<� ����� �VWDWLQJ WKDW DOWKRXJK
FRPSXOVLYH JDPEOLQJ LV D UHDO DQG VLJQLILFDQW SV\FKRORJLFDO GLVRUGHU ³D
FRPSXOVLYH JDPEOHU LV QRW� D IRUWLRUL� D FRPSXOVLYH LOOHJDO WUDGHU´�� 6HH

DOVR 8QLWHG 6WDWHV Y� 9LWDOH� ��� )��G ���� ��� ��G &LU� ����� �KROGLQJ
WKDW WKH GLVWULFW FRXUW GLG QRW HUU LQ GHFOLQLQJ WR JUDQW D GRZQZDUG
GHSDUWXUH EDVHG RQ WKH GHIHQGDQW¶V FRPSXOVLRQ WR SXUFKDVH DQWLTXH
FORFNV� GLVFXVVLQJ � �.���� LQ OLJKW RI 0F%URRP DQG QRWLQJ WKDW
³JDPEOLQJ DQG LQWR[LFDWLRQ GR QRW RUGLQDULO\ ZDUUDQW D GLPLQLVKHG
FDSDFLW\ UHGXFWLRQ´��

3ULRU WR WKH ���� $PHQGPHQW� D QXPEHU RI GLVWULFW FRXUWV JUDQWHG
GRZQZDUG GHSDUWXUHV XQGHU � �.����� 6HH� H�J�� 8QLWHG 6WDWHV Y� +DUULV�
1R� 6��� &U� ���� ���� :/ ������� DW ��� �6�'�1�<� 'HF� �� �����
�³>J@LYHQ WKH UHFRJQLWLRQ E\ WKH $PHULFDQ 3V\FKLDWULF $VVRFLDWLRQ RI
SDWKRORJLFDO JDPEOLQJ DV DQ µLPSXOVH FRQWURO GLVRUGHU�¶ , DP QRW SUHSDUHG
WR H[FOXGH WKDW GLVRUGHU� DV D PDWWHU RI ODZ� IURP FRQVLGHUDWLRQ XQGHU WKH
GLPLQLVKHG FDSDFLW\ SURYLVLRQV RI � �.����´ DQG FLWLQJ WZR XQSXEOLVKHG
GLVWULFW FRXUW FDVHV LQ WKH 6HFRQG &LUFXLW JUDQWLQJ GRZQZDUG GHSDUWXUHV
IRU JDPEOHUV��
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